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Cn Movember 17, 2014, the Respondeut flled iz Witien Represeniations n vespect of
aded Hotice of Appeal and BSupplementary

the Appellant’s Moton 1o file an Aus
Memoreaduis of Feot and Law,

ursnant {0 Bule 368(3), G Appeliont Blex thase Writisn Represerdations in Reply.

takes the remadkable position tiat the unprecedented Recussl Reasons

Thz Respondsut §
by the il judge sse somehow not propsily part of the record that should be hefore the
Yederal Court of Appesd, This cannot be right. By any measwre, the Recnsal Reasons
atugunt to a deamnatic developtent in the course of dus litigation. The pansl bearing the
appeal must net be deprived of an opportunity to consider what if any impact they bave
had on the fairness of the procsss.

The Respoadent has not asseried thal any prgjudice would flow from granting the

Appellant’s motion. That is not surpdsing Granting the motion will not delay the hearing
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of the appesl, given that the supplemeniary factum the Appellant proposes 1o file has
airsady begn provided to the court on this motion. The Appellant is prepared to set a date

for the heariny of the appeal fortiwith,

To be clear, the only question to be determined on this motion is whether a panel of the
Federal Cowt of nppeaj uid e entitled 1o consider the implications of the Recusal
Boagons, [ {3 ed whether the fauness of (e Gial or wppeal was gotually compromised.
That ia propetly 5 watier for (e pauel, The Appellaut hos met any reasenable threshold
requirement for allowing it to argue the issus as parl of the appeal. It would be unfair to
pre-gmptively decide the substantive igsue at the motion stage, which is what the
Respondent effectively wrges. Indeed. fo insulsle the Keeusal Reasons from any
rnegningiil review wonld only compound the harm which, in the Appellant’s submissien,
has alrsady heen cecasioned to the administration of justice by the Recusal Reasons.

The Respondent’s conientien that the court’s taditons of iniegrity and impartiality
should defeat the motion 18 misplaced, In every case in whieh a party has successfully
argued that an apprehension of bias should lead to a new tiial, the reviewing court has
had {o first overcome the presumned integeity of the coust in question, Accordingly, that
cannot be an obstacle to the apprehension of biss argument even being advanced in the

first place,

In show, the Reapondent’s suggestion that the main appeal is unaffected by the Recusal
Reasons issued by the trial judge should be rejected at this stage. The Recusal Reasons
are vnprecedentsd and, indeed, have garnered extensive notice in the legal community. If
they are not even entertained on appeal, the effect would be to give trial judges licence to
issug decisions of this nature, secure in the knowledge that they would be immune from

review,

The Recosal Reascns make serious and (in the Appellant’s submission) unfounded
allegations of misconduct against the Appellant and its counsel. That being the case, it

cannot be right that they be shielded from appellate scrutiny.
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9, Just as importatiily, the Recusal Reasons engage the Appellant’s fundamental interest in a
fair process. The panel of this Court hearing the Appellant’s appeal must be given the

apportunity to adjudicate their legal effect.

ALE OF WHICH I8 SESVBECYRULLY SUBMITTED this 24° day of November, 2014,
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