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Director’s Note
2015 is shaping up to be a terrific year for Thomson
Reuters customers. In April, we launched the Tax
Insight blog (www.gettaxnetpro.com/blog) featuring
case comments and summaries written by leading tax
litigator Bill Innes. In May, we launched the Taxnet Pro
Customs & Excise Centre, which provides a complete
resource for trade professionals, and features, among
other great content, the helpful customs compliance
guide prepared by Bennett Jones and the well-known
Customs Act annotations written by Daniel Kiselbach of
Deloitte Law LLP. In June, we introduced linking from
the DT Tax & Accounting corporate tax return software
to our Corporate Tax Return and Provisions Guide and the
recently published Guide de l’impôt des sociétés on Taxnet
Pro. And in July, we launched the enhanced Taxnet Pro,
which introduces new features and capabilities designed
to significantly enhance your research experience.
In support of our Customs & Excise Centre launch, we
have included two pieces on trade law in this issue of
Forward. Darren Pearson and Claire Kennedy of Bennett
Jones highlight recent changes in Canada Border
Services Agency policy relating to downward transfer
price adjustments after importation. Pearson and
Kennedy caution that while the policy change may bring
refund relief in certain circumstances where transfer
prices are adjusted downward after importation, it may
also result in greater CBSA vigilance where transfer
prices are – or should be – adjusted upward. Related
party importers are advised to examine their transfer
pricing practices for entitlement to refunds and also for
compliance with Canadian customs valuation law. And
for the benefit of those less versed in trade practice, we
have included “Trade Talk Terminology,” a glossary of
customs and international trade terms found on the
Customs & Excise Centre.

To give readers a flavour of our Tax Insight blog, we
have reproduced Bill Innes’ précis of the recent Tax
Court of Canada decision in Standard Life v. R. (2015).
This piece is important reading for anyone advising
life insurers looking to take advantage of asset bumps
(under subsection 138(11.3) of the Income Tax Act) by
carrying on business in Canada and another country.
Also in this issue of Forward are highlights of the April
21st Federal Budget, prepared by Ryan Keey, and
highlights of the March 26th Quebec Budget, prepared
by Gabrielle Marceau. Ryan and Gabrielle are Thomson
Reuters tax writers and former practitioners who have
identified the important tax measures and reflected on
the potential implications for taxpayers, both personal
and corporate.
Finally, we are pleased to have Joanne Birtch’s piece on
the topic of Thomson Reuters practice management
solution for Canadian accounting firms. With integration
between the DT Tax & Accounting tax software and
Taxnet Pro, Canadian tax practitioners are now well
positioned to take advantage of the efficiencies of digital
solutions delivered by Thomson Reuters.
We hope you enjoy this issue of Forward magazine.
Please send us a note and let us know what you think.

Fred Glady, B.A., LL.B., LL.M.
Director, Market Segment Solutions
Carswell, a Thomson Reuters business
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CANADIAN IMPORTERS
MAY NOW SEEK IMPORT
DUTY REFUNDS
Importer claims will be tested by the
Canada Border Services Agency
Darrel H. Pearson and Claire M.C. Kennedy, Bennett Jones LLP

Since the introduction of the Transaction Value System of customs valuation by Canada
on January 1, 1985, the Canada Border Services Agency (CBSA) has maintained a stated
policy of denying refund claims of related party importers who seek to amend declared
values for duty to account for adjustments that decrease transfer prices after importation.
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The CBSA’s interpretive proposition that
value for duty reduction is precluded is
based on its statutory exclusion as “rebates
or decreases in the price paid or payable
effected after goods are imported.” In
contrast, if transfer prices are adjusted such
that they are increased after importation,
Canadian importers face the compliance
obligation to amend entries and pay
additional duties and taxes as applicable.
Bending under the pressure of adverse
findings by the Canadian International
Trade Tribunal (CITT) and the Federal
Court, the CBSA has corrected this
imbalance by effecting a major change
in policy. Subject to meeting evidentiary
requirements, Canadian importers may
now seek refunds of customs duties in
cases where transfer prices are adjusted
downward after importation if the
adjusted prices paid or payable were the
subject of an agreement in writing at or
prior to importation.

for income tax purposes. Little attention
has been placed on customs valuation by
transfer pricing studies.
A uniform approach should be undertaken
that accounts for both similarities and
disparities between income tax and
customs valuation/transfer pricing
principles. It follows that contemporaneous
documentation must substantiate transfer
pricing for both income tax and customs
valuation purposes.
The introduction of the new CBSA policy
may lead Canadian importers to conclude
that refunds of overpaid customs duties will
be automatic. This is not so. The importer
will be expected to demonstrate that:
1. Prior to importation, the adjusted
purchase prices paid or payable, in
determined amount or by formula, have
been the subject of a written agreement
by the related parties to the sale for
export transaction;

As income tax and customs valuation considerations often
do not align, prudent multinational enterprises must focus
more attention on the customs valuation aspects of
transfer pricing in international commercial agreements
and related transfer pricing studies.

It is commonplace for related parties
to engage in international commercial
agreements pursuant to which purchases
of imported goods are “transfer priced.”
Prudent multinational enterprises
establish transfer pricing policies, and
support and sustain them on the basis
of transfer pricing studies by reputable
economists. Historically, transfer pricing
studies tended to focus on transfer pricing
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2. The related parties priced and adjusted
the prices of goods in accordance with
their agreement;
3. The amounts paid/adjusted conformed
to the agreement relating to purchase
prices paid or payable;
4. The practices of the related parties
were otherwise consistent with the terms
of the agreement;

5. A transfer pricing study was undertaken
to demonstrate that the prices paid
or payable were not influenced by the
relationship, and the transfer pricing study
examines each transfer payment, whether it
be for discrete items or categories of goods,
services, and/or intellectual properties.
The change in CBSA policy will give rise
to a reduction in government revenue
normally collected by application of the
Customs Act. As a matter of practice, it
should be expected that the CBSA will
conduct many more customs valuation
trade verifications and that they will have a
particular focus on transfer pricing aspects
of customs valuation. Under Canadian
customs law and administration, customs
valuation verification of pricing, as well
as any adjustments to the price paid or
payable that are applicable in establishing
the transaction value, are subject to
greater scrutiny if these payments are
made to related suppliers or other
members of a multinational enterprise
group comprised in whole or in part by the
supplier and the purchaser.
As the government of Canada seeks to
recapture or balance the loss of revenue
resulting from the new CBSA policy, it is
anticipated that the CBSA will conduct
more verifications of values declared by
related party importers when importers
claim refunds of overpaid duties based on
transfer pricing adjustments and otherwise.
For example, it would not be surprising
to find that Canadian importers who
purchase goods from related suppliers
have overlooked their obligations to report
upward adjustments of transfer prices.
Or that those who purchase not only
goods but also services from members
of the multinational enterprise have not
sufficiently documented that the amounts

or not they are either part of the “price
payable” or “subsequent proceeds,” and
therefore properly part of the dutiable
transaction value.

Royalty payments,
otherwise not dutiable
for reason that they
are not paid as a
condition of sale, are
also expected to receive
increased scrutiny to
determine whether or
not they conform to
transfer pricing norms.

paid for services meet the arm’s length
test, and that the services are rendered for
the operation of the business in Canada
and are legitimately justified for Canadian
business operations.
In the course of trade verifications of
customs valuation practices, the CBSA
has increased its focus on these upward
price adjustments and services payments
for purposes of determining whether

The new CBSA policy on downward price
adjustments will also impact income tax
compliance and reporting by importers. A
refund of duty will generally be included
in the income of the importer in the year
received for income tax purposes and
must be timely reported. In addition, as
importers revisit their transfer pricing
documentation to implement a uniform
approach to tax and customs transfer
pricing, care should be taken to reflect
the latest guidance from the CRA on
contemporaneous document standards.
Finally, importers must be mindful
of the recent international initiatives,
led by the OECD, to impose more
onerous transfer pricing documentation
requirements, including detailed countryby-country reporting. While these are
not yet Canadian law, it is important
for importers to consider their internal
management reporting structure and how
their organization would meet the more
onerous international standards.
The change in CBSA policy will evoke
increased vigilance on the part of
the CBSA to ensure quid pro quo: an
entitlement to refunds balanced by
fulfillment of obligations by Canadian
related importers. There has never been
a more critical time in the history of the
transaction value system in Canada
for related party importers to closely
examine their transfer pricing practices
for entitlement to refunds and compliance
with Canadian customs valuation law.
That examination includes a careful
study of the nature of the international
commercial transactions and documents

evidencing their terms and practices, and
transfer pricing policies and studies.
Given what is at stake, prudent related
party importers will engage Canadian
legal counsel with customs valuation and
transfer pricing expertise to study transfer
pricing for both customs valuation and
income tax purposes under the umbrella
of solicitor-client privilege, and to assist in
their applications for customs duty refunds.
Source: Taxnet Pro Customs & Excise Centre
Newsletter, January 2015

About the Author
Darrel Pearson, M.B.A., LL.B.
Darrel is co-chair of Bennett Jones
LLP’s international trade and
investment practice, and widely
recognized in Canada and abroad for
his work in international trade and
customs law. He has represented
domestic and international clients in
many of the most important customs
and trade remedy cases, including
the only two cases heard by the
Supreme Court of Canada in the last
50 years.

Claire Kennedy, B.A.Sc., LL.B.
Claire provides tax advice on
Mergers and Acquisitions and
corporate finance transactions,
and advises on transfer pricing
issues in cross-border investments.
Her engineering degree and prior
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One blog. Expert posts.
100% insight.
It’s here. The new Taxnet Pro™ blog we call Tax Insight.
Check in often for insight on a multitude of areas in tax. Insight you
can only get from Canada’s foremost legal taxation practitioners.
Our featured blogger, Bill Innes, is an industry expert who has
practised in the area of tax litigation for 40 years. In Tax Insight, he
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TRADE TALK
TERMINOLOGY
A glossary to understanding the language
of customs and international trade
Custom & Excise Centre on Taxnet Pro™

Whether you are new to the international trade industry or just
looking for a quick reference, you will find the meaning here.
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²² Advance ruling: A tariff classification
advance ruling is a written statement on the tariff
classification of a good, pursuant to paragraph
43.1(1)(c) of the Customs Act. An Advance Ruling
must be in the form of a letter in English or French.
The Canada Border Services Agency (CBSA)
publishes advance rulings.
²² Administrative Monetary Penalty System
(AMPS): A civil penalty regime that secures
compliance with customs legislation through the
application of monetary penalties. AMPS authorize
the CBSA to assess monetary penalties for noncompliance with customs legislative, regulatory and
program requirements.
²² Anti-dumping duty: A duty levied under the
Special Import Measures Act on goods that have been
sold to importers in Canada at prices that are lower
than the selling price in the country of export, or sold
to Canada at unprofitable prices.
²² Arbitration: A process of dispute resolution in
which a neutral third party, renders a decision after
hearing at which both parties have an opportunity
to be heard. Arbitration can be voluntary or
contractually required. Arbitration has a number
of advantages when compared to litigation:
confidentiality, reduced costs, neutrality, faster
procedures and expertise of the arbitrator.
²² Asia-Pacific Economic Cooperation (APEC): A
forum originally made up of 21 Pacific Rim countries
that seek to promote free trade and economic
cooperation throughout the Asia-Pacific region. The
forum was established in 1989 in response to the
growing interdependence of Asia-Pacific economies
and the advent of regional trade blocs in other parts
of the world. Member countries include: Australia,
Brunei, Canada, Chile, China, Hong Kong-China,
Indonesia, Japan, Republic of Korea, Malaysia,
Mexico, New Zealand, Papua New Guinea, Peru,
the Philippines, Russia, Singapore, Chinese Taipei
(Taiwan), Thailand, United States, and Vietnam.
²² Brokerage fee: The amount paid to a customs
broker for import or export services.
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²² Business number (BN): Importers and exporters
may obtain a program number from Business
Registration Online in order to account for customs
duties. The BN consists of 15 digits: a 9-digit account
number; the letters RM, which represent the import/
export program; and a 4-digit program account
identifier that must be activated for exports, e.g.
123456789RM0003.
²² Business-to-business (B2B): Commercial
transactions that occur between businesses, such
as a manufacturer selling to a wholesaler, or a
wholesaler selling to a retailer.
²² Canadian International Trade Tribunal (CITT):
The body responsible under Canadian legislation for
findings of injury in anti-dumping and countervailing
duty cases and the provision of advice to the
Government on other import issues.
²² CARICOM: The Caribbean Community and
Common Market, comprised of 15 countries and five
associate members.
²² Carrier: The person actually transporting goods
or in charge of or responsible for the operation of the
means of transport. (Annex A, Kyoto Convention)
²² Carrier code: A four-character unique identifier
that is assigned by the CBSA to identify a carrier.
Only one carrier code is issued to each legal entity
(corporation, partnership or sole proprietorship).
²² Classification: A term for the determination
of the correct tariff number in a Customs tariff for
admissibility and duty purposes.
²² Commercial Driver Registration Program
(CDRP): A program designed to streamline the
customs clearance process for commercial freight
transporters into Canada from the United States.
This program offers efficient and effective clearance
to low-risk goods and pre-approved importers,
carriers and commercial drivers.
²² Commercial invoice: An itemized listing of
goods contained in a shipment, usually prepared by

the person or corporation that is exporting the goods.
²² Container: A storage unit used to transport
freight via highway, rail or ship. International shipping
containers are 20 or 40 feet long, conform to
International Standards Organization (ISO) standards
and will fit in a ship’s hold.
²² Countervailing duty: A duty levied under the
Special Import Measures Act on subsidized goods
where it has been determined that importing such
subsidized goods has caused, is causing, or is likely to
cause material injury to the production in Canada of
like goods.
²² CSA importers: A Customs Self-Assessment
(CSA) program gives approved importers the benefit
of streamlined accounting and payment processes.
Importers can use their own business systems and
processes, which must meet the requirements of the
Canada Border Services Agency (CBSA), to forward
trade data and to report and remit payment of taxes
and duties once a month to their own financial
institutions.
²² Customs broker: A person or company that
is licensed by the Canada Border Services Agency
(CBSA) and is empowered to act as an agent, on
behalf of an importer or owner of goods, to transact
business relating to importing or exporting goods.
²² Customs Border Protection (CBP): The United
States agency charged with securing and facilitating
trade and travel while enforcing all U.S. regulations,
including immigration and drug laws. CBP is a
division of the Department of Homeland Security.
²² Customs Cooperation Council: An international
Customs organization in Brussels that oversees,
and strives to harmonize, tariff and regulatory
matters worldwide.
²² Customs declaration: A document that
accompanies exported goods bearing such
information as the nature of the goods, their value,
the consignee and their ultimate destination.
Required for statistical purposes, it accompanies

all controlled goods being exported under the
appropriate permit.
²² D Memoranda: These documents outline the
legislation, regulations, policies, and procedures
the Canada Border Services Agency (CBSA) uses to
administer its programs. Also known as directives
series or D-Memos.
²² Date of shipment: The date the goods
began their continuous journey from the vendor
to the customer.
²² Department of Foreign Affairs and
International Trade Canada (DFAIT): The Canadian
government agency charged with managing
Canada’s diplomatic and consular relations and
encouraging the country’s international trade.
²² Drawback: The refund of duties paid on
imported materials that are subsequently exported.
²² Drop shipping: Supply chain management
option through which a retailer does not maintain
inventories, but instead forwards customer orders
to either a manufacturer or supplier, who fulfills the
customer order directly.
²² Dumping: A term used when manufacturers
export a product to another country at a price either
below the price charged in its home market or below
its cost of production.
²² Duty: A tax levied by a government on the
import, export or use and consumption of goods.
²² European Union (EU): A customs union
consisting of 15 countries: Austria, Finland, Greece,
Italy, Spain, Portugal, France, United Kingdom,
Ireland, Belgium, Netherlands, Luxembourg,
Denmark, Sweden, and Germany.
²² Export: A transfer of goods to a foreign country.
²² Export control list: A list of goods and
technologies that require export permits to be
exported from Canada, pursuant to the Export and
Import Permits Act.
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²² Export permit: A permit issued by the Export
and Import Controls Bureau of Foreign Affairs, Trade
and Development Canada for goods that are subject
to export controls.
²² Export quotas: Specific restrictions or ceilings
imposed by an exporting country on the value or
volume of certain exports designed, for example,
to protect domestic producers and consumers from
temporary shortages of the goods affected or to
bolster their prices in world markets.
²² Export trading company: A corporation or other
business entity organized and operated primarily for
the purpose of exporting goods and services, or of
providing export-related services to other companies.
²² Exporter: A person who exports commercial
goods or a person who has the legal right to cause
them to be exported from Canada. The exporter is
ultimately responsible for the payment of duties and
taxes, compliance with customs requirements, and
potential penalties for non-compliance.
²² Free and Secure Trade (FAST) program: A joint
United States-Canadian security program designed
to facilitate cross border trade by allowing qualified
shippers expedited processing.
²² Free trade agreement (FTA): An agreement that
allows for the duty-free importation of certain goods
imported from specific countries. Canada currently
has free trade agreements in force with Honduras,
Panama, Jordan, Colombia, Peru, Costa Rica, Chile,
and Israel, as well as with the United States and
Mexico (North American Free Trade Agreement
or NAFTA) and with the countries of Iceland,
Liechtenstein, Norway and Switzerland (European
Free Trade Association or EFTA).
²² Free trade zone / foreign trade zone
(FTZ): Geographic areas in which normal trade
requirements such as tariffs and quotas are waived
in the interest of attracting foreign investment.
Merchandise may be stored, displayed, and used
for manufacturing within the zone and re-exported
without duties being paid. Duties are imposed only
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when the original goods or items manufactured from
those goods pass from the zone into an area of the
country subject to customs authority.
²² General Agreement on Tariffs and Trade
(GATT): Came into force on January 1, 1948.
International organization and multilateral treaty
whose primary objective is to reduce or eliminate
tariffs and other trade barriers. GATT has been
superseded as an international organization by the
World Trade Organization.
²² Goods and Services Tax (GST): A 5% federal
tax that applies to most goods and services in
Canada and to imported goods under s. 212 of the
Excise Tax Act.
²² Harmonized Sales Tax (HST): A combination
of the federal Goods and Services Tax (GST) and
provincial sales tax of participating provinces.
Harmonized Sales Tax (HST) is administered by the
Canada Revenue Agency, which after collection,
disburses the appropriate amounts to each
participating province.
²² Harmonized System (HS) tariff code: An
international goods classification system developed
by the World Customs Organization whereby nations
agree to classify goods and commodities using the
same coding standards. Each country then attaches
its own supplemental code, which allows it to further
categorize goods to meet its unique recordkeeping
and reporting requirements.
²² HS 6-digit: The World Customs Organization’s
Harmonized System (HS) uses code numbers to
define products. A code with a low number of digits
defines broad categories of products; additional
digits indicate subdivisions into more detailed
definitions. Six-digit codes are the most detailed
definitions that are used as standard. Countries can
add more digits for their own coding to subdivide
the definitions further according to their own needs.
Products defined at the most detailed level are
“tariff lines.”

²² Hub: A central location to which cargo from
many different locations is directed, sorted and then
reloaded based on geographic destination.

registration process; satisfy the eligibility criteria; be
admissible in Canada and the United States; and,
lastly, pass risk assessments by both countries.

²² Importer: A person who imports goods or causes
goods to be imported to Canada. The importer is
ultimately responsible for the payment of duties and
taxes, compliance with customs requirements, and
potential penalties for non-compliance.

²² North American Free Trade Agreement
(NAFTA): An agreement signed by Canada, Mexico,
and the United States in 1994, creating a trilateral
rules-based trade bloc in North America.

²² International Monetary Fund (IMF): An
international organization established in 1945
to promote international monetary cooperation,
promote stability in foreign exchange, and facilitate
expansion and balance growth of international trade.
²² Manifest: A list of goods being transported by a
carrier that identifies the shipper, consignee, weight
and description of goods. This is referred to by the
Canada Border Services Agency as a Cargo Control
Document (CCD).
²² Maquiladora: A program designed and
promoted by the Mexican government that allows
foreign manufacturers to ship components into
Mexico duty-free for assembly and subsequent
re-export.
²² Mercosur: A trade alliance between Argentina,
Brazil, Paraguay, Uruguay and Venezuela, with
Chile, Bolivia, Colombia, Ecuador, and Peru as
associate members.
²² Most-favoured-nation tariff (MFN): Normal
non-discriminatory tariff charged on imports,
excludes preferential tariffs under free trade
agreements and other schemes or tariffs charged
inside quotas.
²² NEXUS: A binational program administered by
the Canadian Border Services Agency (CBSA) and
the U.S. Customs and Border Protection officials. The
program is designed to expedite the border entry
and clearance process for low-risk travellers. NEXUS
is not designed to expedite the entry of commercial
drivers. To become a member in the program, one
must: submit an application and go through a

²² Organization for Economic Co-operation and
Development (OECD): A Paris-based organization
of industrialized countries responsible for the study
of and co-operation on a broad range of economic,
trade, scientific and educational issues.
²² Packing list: A document that itemizes in detail
the contents of a particular package or shipment.
²² Port of entry: A government-approved location
at which a person or shipment may legally enter a
country. It is usually the point at which customsrelated procedures are performed, including cargo
clearance, duty collection, and passenger processing.
²² Provincial Sales Tax (PST): Provinces that do
not participate in the Harmonized Sales Tax (HST)
revenue collection process impose their own taxes,
collecting them at the local level rather than through
the Canada Revenue Agency. Provincial sales taxes
vary by province, but range from a low of five percent
imposed by Saskatchewan to a high of 10.5 percent
collected by Prince Edward Island.
²² Quebec Sales Tax (QST): A provincial sales
tax collected on goods and services purchased in
Quebec. QST is a value-added tax, and is applied in
addition to the federal Goods and Services Tax (GST).
²² Quota: A limitation on the quantity of goods that
may be imported during a specific period of time.
Quotas can include limitations on all countries or can
target specific countries.
²² Remission: Relief of all or a portion of duties
under specified conditions under s. 115 of the
Customs Tariff or s. 23 of the Financial
Administration Act.
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²² Rules of origin: Laws, regulations and
administrative procedures which determine a
product’s country of origin. A decision by a customs
authority on origin can determine whether a
shipment falls within a quota limitation, qualifies for
a tariff preference, or is affected by an anti-dumping
duty. These rules can vary from country to country.
²² Sales tax: A tax imposed as a percentage of
the price of goods (sometimes services). Generally
paid by the buyer but the seller is responsible for
collecting and remitting the tax to the authorities.
²² Special Import Measures Act (SIMA): Helps to
protect Canadian industry from injury caused by the
dumping and subsidizing of imported goods.
²² Subsidy: An economic benefit granted by
a government to producers of goods, often to
strengthen their competitive position. The subsidy
may be direct, for example, a cash grant, or indirect,
for example, low-interest export credits guaranteed
by a government agency.
²² Supply chain: A network of manufacturers,
retailers, distributors, transporters, storage facilities
and brokers that are involved in the production,
sale and delivery of a product to its end user. The
supply chain is typically made up of several different
businesses and service providers, each fulfilling a
specific role.
²² Tariff: Generally refers to a list or system of levies
(taxes, duties, charges) imposed by countries on
foreign trade transactions (especially importation).
Some countries use “tariff” to mean schedules of
rates of duties.
²² Tariff classification: The determination of
the appropriate customs tariff number for the
assessment of duties.
²² Trade barriers: Government regulations, laws,
policies, or practices that either protect domestic
products from foreign competition or artificially
stimulate exports of particular domestic products.
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²² Trading house: A company specializing in
the exporting and importing of goods produced or
provided by other companies.
²² Uruguay Round: Multilateral trade negotiations
conducted within the framework of the General
Agreement on Tariffs and Trade (GATT) at Punta del
Este, Uruguay, in September 1986, and concluded in
Geneva in December 1993.
²² Valuation: (1) The process and methods used
to determine the value of imported goods in order
to assess duties and taxes. (2) The appraisal of the
worth of imported goods by customs officials for the
purpose of determining the amount of duty payable in
the importing country. The GATT Customs Valuation
Code obligates governments that sign it to use the
“transaction value” of imported goods or the price
actually paid or payable for them as the principal basis
for valuing the goods for customs purposes.
²² Value-added tax (VAT): An indirect consumption
tax levied on imported goods in certain countries.
²² Waybill: The shipping document prepared by
a carrier that provides detailed information about a
shipment, including contents, weight, destination,
consignor, consignee, charges and any special
instructions.
²² World Trade Organization (WTO): A global
international organization dealing with the rules of
trade between nations. Its main function is to ensure
that trade flows as smoothly, predictably and freely
as possible. The bulk of the WTO’s current work
comes from the 1986–94 negotiations called the
Uruguay Round and earlier negotiations under the
General Agreement on Tariffs and Trade (GATT).
²² World Customs Organization (WCO): An
organization whose primary purpose is to facilitate
the development of international trade through
the improvement and harmonization of customs
procedures. Currently represents 179 customs
administrations across the globe that collectively
process approximately 98% of world trade. l
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INSIDE THE TAX COURT OF
CANADA: STANDARD LIFE v. R.
Bill Innes on Current Tax Cases, posted on Tax Insight on Taxnet Pro™

COMMENT: The taxation of life insurance
businesses is a highly rarified area of tax law
and we see few cases of this nature coming
before the courts. In light of the very large
amounts involved, one assumes that this
case will be reviewed by the Federal Court of
Appeal and, perhaps, the Supreme Court of
Canada. The interpretative issues are complex
and interesting. The factual findings related
to carrying on business in Bermuda will
undoubtedly be a thorny issue on any appeal.
Standard Life Assurance Company of Canada
v. The Queen (April 20, 2015 – 2015 TCC 97,
Pizzitelli J.)
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PRÉCIS: Prior to 2006, Standard
Life Assurance Company of Canada
(“Standard”) only carried on a life insurance
business in Canada. In 2006, it took steps
that it believed resulted in it carrying on
a life insurance business in both Canada
and Bermuda. Standard took the position
that it was entitled to a $1.2 billion asset
bump as a result of its activities in Bermuda
(subsection 138(11.3) of the Income Tax Act
(the “Act”)). This resulted in substantial
tax savings in 2006 and 2007. CRA did
not agree that Standard was entitled to
an asset bump. The Tax Court agreed
with CRA on two bases. First, it held that
subsection 138(11.3) did not operate in
the manner contended by Standard and
it was not entitled to a bump even if it
were carrying on a life insurance business
in Bermuda in 2006 and 2007. Second,
it held that the activities of Standard in
Bermuda did not amount to the carrying on
of a life insurance business but was “mere
window dressing designed to mislead the
Minister” (para. [161]).
DECISION: This decision turned on the
interpretation of subsection 138(11.3) of
the Act:
138(11.3) Deemed disposition. Subject
to subsection (11.31), where a property
of a life insurer resident in Canada
that carries on an insurance business
in Canada and in a country other than
Canada or of a non-resident insurer is
(a) designated insurance property of the
insurer for a taxation year, was owned by
the insurer at the end of the preceding
taxation year and was not designated
insurance property of the insurer for that
preceding year, or
(b) not designated insurance property for
a taxation year, was owned by the insurer
at the end of the preceding taxation year
and was designated insurance property
of the insurer for that preceding year,

the following rules apply:
(c) the insurer is deemed to have
disposed of the property at the
beginning of the year for proceeds
of disposition equal to its fair market
value at that time and to have
reacquired the property immediately
after that time at a cost equal to that
fair market value,
(d) where paragraph (a) applies, any
gain or loss arising from the disposition
is deemed not to be a gain or loss from
designated insurance property of the
insurer in the year, and
(e) where paragraph (b) applies, any
gain or loss arising from the disposition
is deemed to be a gain or loss from
designated insurance property of the
insurer in the year.
and the meaning of “designated insurance
property” in subsection 138(12) of the Act:
“designated insurance property” –
“designated insurance property” for
a taxation year of an insurer (other
than an insurer resident in Canada
that at no time in the year carried
on a life insurance business) that, at
any time in the year, carried on an
insurance business in Canada and in
a country other than Canada, means
property determined in accordance
with prescribed rules except that, in
its application to any taxation year,
“designated insurance property” for
the 1998 or a preceding taxation year
means property that was, under this
subsection as it read in its application
to taxation years that ended in 1996,
property used by it in the year in, or held
by it in the year in the course of, carrying
on an insurance business in Canada;
Standard’s position was clear. In 2005
and prior years, it only carried on a life
insurance business in Canada. In 2006

and 2007, it carried on a life insurance
business in both Canada and Bermuda,
therefore it was entitled to an asset bump
in 2006 under the clear language of
subsection 138(11.3):
[8] The Appellant takes the position
that it has met all the conditions of
the subsection; namely that it is a life
insurer corporation resident in Canada
that for both 2006 and 2007 carried on
an insurance business in both Canada
and Bermuda through a branch. It
argues that it meets the conditions, as
a matter of fact and as deemed under
subsection 138(1). Further, it argues that
it designated property in each of 2006
and 2007 that was owned by it in the
preceding year but not designated in the
preceding year and hence argues on the
basis of statutory interpretation that it
qualified for the cost base bump up in
question. In the alternative, it argues that
it was entitled to the cost base bump up
on property designated in 2007 only.
The Crown’s position was also clear:
[9] The Respondent argues that
the provision does not apply to the
Appellant for two reasons, namely:
1) that the Appellant did not carry on
business in Bermuda either in 2006
or 2007, but only gave the “illusion”
of doing so through transactions that
were “window dressing” as set out in
its Replies; and
2) that the subsection 138(11.3) did not
apply even if it did carry on business
in Bermuda in one or both of the
years in question, so there could
be no bump up in cost base. More
specifically, the Respondent says that
for 2006 the properties in question
could not have been “designated” in
the preceding year since there is no
dispute that in 2005 the Appellant
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admittedly did not carry on business
in Bermuda. In effect, the Respondent
is saying that an insurer cannot take a
bump up in the first year of its branch
operations in another country as an
insurer must carry on the business of
a multinational life insurer in both the
year of designation and the preceding
year. For 2007, the Respondent
argues that the Appellant could only
have taken a bump in cost base had
there been a change in investment
assets forming part of the designated
insurance property in 2007 from those
designated in 2006, which in fact there
was not since the same such assets
were designated in both years.
The Court first conducted a highly
detailed analysis of subsection 138(11.3)
and concluded that it did not operate as
contended by Standard:
[56] What is clear from the above
analysis of section 138 is that a

$1.2 billion asset bump
“mere window dressing
designed to mislead
the Minister”
Canadian resident life insurer that
carried on business in Canada and
in another country is mandated to
designate a minimum level of certain
investment assets it either uses in its
Canadian operation or holds (i.e., owns)
as a reserve and to identify them in a
Schedule to its tax return every year
while it is a multinational. The purpose
of the designation and the associated
Schedule is to evidence that the insurer
has met the financial requirements of
the government in order to meet its
insurance policy obligations, which may
change from year to year depending
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on the level of policies in the insurer’s
portfolio. In this sense, the designated
assets are “used” to meet the insurer’s
obligations in Canada, whether factually
used in any other manner or not in its
Canadian business operations and
so it appears to me that the focus on
whether there has been a change in
“use” or “designation” is somewhat
redundant in this context and becomes
somewhat interchangeable. In any
event, subsection 138(2) clearly
references that the property must
be used or “held” as well and so the
Respondent’s contention in paragraph
192 of its Written Representations that,
“The concept of designated insurance
property goes hand in hand with the
concept of taxing only property used or
held to earn income taxable in Canada”
is a valid one. Once “designated,”
section 138 dictates the tax treatment
of such investment assets forming part
of this list as taxed in Canada when they
stop being designated.
[57] Contextually then, having regard
to the provisions of section 138 in its
entirety and the Regulations, subsection
138(11.3) applies in respect of property
of a multinational life insurer that
becomes designated insurance property
or ceases to be designated insurance
property or in a more general sense,
that moves into or out of the designated
insurance property list from year to
year. This is consistent with the textual
wording of paragraph (a) thereof that
speaks of property that is “designated
insurance property for a taxation
year…was not designated insurance
property for that preceding year” and
with the textual wording of paragraph
(b) that speaks of property that is “not
designated insurance property for a
taxation year …was designated for
that preceding year.” In this sense, it
is a transitional rule but one that only

applies when property is transitioned
into and off of the list, or from off the list
and onto the list.
[58] Simply put, the property must get
on the list while the insurer is already a
multinational life insurer and was for the
previous year before it can be taken off, or
“designated” by a multinational insurer
before it can be “not designated” by one,
for the deemed bump in cost base to
apply. As the Appellant itself states in
paragraph 112 of its argument in dealing
with the instructions on page 1 of Form
150 itself, “only an insurer that carries
on an insurance business in Canada and
in a country other than Canada in the
taxation year is required to designate
investments and identify the designated
investments in the Schedule.”
[59] Additionally, it is not enough
to trigger tax treatment under this
subsection that the property simply
got on the list. The tax consequence
is triggered by it coming off the list,
which is consistent with the purpose
of the provision in taxing only gains or
losses that accrued while the property
was “designated.” For the purpose of
calculating such gain or loss when it
comes off the list, the subsection deems
the cost base of the property to be
its fair market value when it came on
the list only if the requirements of the
subsection are met; namely that the
taxpayer was already a multinational
insurer resident in Canada and that it is
an addition to the list that existed and
was required to exist at the time.
[60] Accordingly, the Appellant’s
contention that the subsection is a
transitional rule that applies upon a
change in the designated status of the
investment property is correct. The
Appellant, however, is not correct in
suggesting a change in designated
status pursuant to subsection 138(11.3)

can occur between years where a life
insurer is not a multinational in both
years and hence not required to file the
list or have it mandated by the Minister
for both years. Likewise, there can be
no change in designated status of the
investment property while the same
property remains on the list as it has
between the Appellant’s 2006 and 2007
Form filing.
The Court was critical of Standard’s approach:
[71] In my opinion, the Appellant is
simply trying to manipulate the clear
and precise wording of the provision,
supported by a contextual and purposive
analysis, to create a windfall or benefit
to which it is not entitled. I find that
subsection 138(11.3) does not operate to
bump the cost base of the Appellant’s
property to its fair market value in
either 2006 or 2007 for the purpose of
calculating its income in those years,
regardless of whether the Appellant
factually carried on business in 2006
and/or 2007 in Bermuda and that its
appeal for both years must be dismissed.
Standard was also unsuccessful in
persuading the Court that it was, in fact,
carrying on a life insurance business in
Bermuda in 2006 and 2007:
[156] On the evidence before me, I
cannot find that the Appellant was
factually carrying on business in
Bermuda in 2006 or 2007 as during
those years the Appellant did not meet
the essential elements test referred to
in Caballero or the other cases above.
The Appellant did not have qualified
and experienced employees or staff
to enable it to market or obtain life
reinsurance business through activities
in Bermuda in either year, nor did it
have the proper office space from
which to do so and made no continuous
efforts to obtain same. In fact, failing

to hire an appropriate and qualified
general manager in Ms. Rouse, when
it had the opportunity to do so but for
its own self-imposed and unrealistic
timetable, suggests the Appellant
had no intention to hire same or
had abandoned any such intention.
Moreover, the contracts for reinsurance
entered into and described as Treaties
1 and 2 throughout the trial were not
consistent with furthering the goals and
objectives of the Appellant to mitigate
longevity risk through the reissuance
of life insurance despite what was
clearly and emphatically stated on
many occasions in the evidence. I
cannot regard these activities or
other ancillary activities in support
of these agreements as carrying out
essential elements in furtherance of the
Appellant’s stated intention. Moreover,
notwithstanding the stated goal of
accessing the larger U.S. market and
the need to have a physical presence
there within 5 years, absolutely no
evidence was tendered to suggest this
essential element was acted upon in
any other way. Unlike in London Life,
where the taxpayer’s activities were
in furtherance of its stated plan, the
Appellant’s here were not nor were
they sufficient. The Appellant has quite
frankly, in my opinion, overwhelmingly
failed the test and in my view, its actions
were nothing more than “window
dressing,” as the Respondent has
argued, to give the illusion it was doing
so, or more appropriately, to be able to
argue it was when it really was not.
Again the Court was critical of
Standard’s approach:
[161] In my view, the evidence is
clear that the Appellant was aware
of the pending changes to the Act
as a result of mark to market rules
effective January 1, 2007 that would
have required it to realize a capital

gain on its investment assets up to
their fair market values, and that the
Appellant embarked on a rushed
and unbusinesslike scheme, taking
actions contrary to its own stated
intention, to put itself in a position to
argue it was carrying on a business
outside of Canada in 2006 and thus
argue the application of subsection
138(11.3) would bump up its cost base
to fair market value on a tax-free basis,
which, of course, I have concluded
did not apply to it regardless. I find
that its actions as such were mere
window dressing designed to mislead
the Minister into believing that it was
carrying on a business in Bermuda for
profit, when its true objective was only
to obtain a tax benefit.
As a result, the appeal was dismissed,
with costs. l
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KEEPING PACE WITH
YOUR PRACTICE
Practice management software is the new tool for
managing your firm efficiently and profitably
Joanne Birtch, Senior Director of Marketing, Thomson Reuters DT Tax and Accounting
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As each tax season passes, do you ask
yourself, “Am I spending too much time
working in the business and not enough
time working on the business?” With strict
deadlines and increasing complexity in
tax and accounting, reliable access to the
numbers behind the scenes of your firm is
the key to maximizing productivity
and profitability.
No longer can the efficiency of the firm
hinge on the maintenance and accuracy of
time-worn tools like spreadsheet programs
and paper routing sheets.

and report on its status in real time.
Practice management software allows
for the easy analysis of projects as well
as clients and staff. It provides real-time
insight into profitability as it pertains to any
of these and to the firm as a whole.
As the hub of the office, practice
management software is used by all
staff – administrative and professional. It
holds hourly rates per staff member, all
client information, all project set-ups and
timelines, and so much more. It is within
the practice management software that

As the “deliverable,” the project approach is a more
client-focused one that offers a greater understanding
of the activities in the firm as a whole.

Timekeeping and proper staff assignment
are very important to profitability and
many firms continue to track hourly billings
using practice management software.
Others, however, are beginning to track
projects and bill for the value of the
completed assignment.

time spent is automatically recorded,
and where the status of any project and
contacts with any client can be viewed and
evaluated at any time. It houses the data
that forms the basis of reports and puts
valuable, comprehensive intelligence at
your fingertips.

While enhancing the traditional
needs of time entry, billing and staff
workload management, quality practice
management software can include
automated workflow tools that accurately
track any project from beginning to end

The more advanced practice management
systems provide a dashboard-type
reporting interface that can be customized
by the user. This dashboard technology
is essential to quick access to key
performance indicators of the firm,
including projects completed, clients
assigned, invoices processed, and more.

Productivity and
profitability can be
tracked in various ways
so informed decisions
can be made and acted
upon quickly.

Practice management software can help in
areas not always anticipated. By providing
up-to-date information on interactions
with the client, practice management
software allows you to have a meaningful
relationship with them and give higher
levels of customer service.

While practice management software can
stand alone, products such as DT Practice
are also integrated with other software such
as Microsoft® Outlook®, tax, document
management and portal products.
As the reliance on mobile devices
increases, secure access to some practice
management software features is being
offered by mobile apps. This technology
responds to the needs of remote workers
and managers alike.
The advantages of a well-designed
workflow system to manage your practice
are easy to imagine, but moving from gut
instinct management to managing by
metrics is a significant cultural shift that
takes some adjustment. In the long run, the
opportunity for enhanced productivity and
profitability make practice management
software worthy of consideration by firms of
all sizes. l
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BUDGET 2015: THE KEY
PROPOSALS AND WHAT THEY
MEAN FOR YOUR BUSINESS
Ryan Keey, MAcc, CPA, CA

Joe Oliver, Minister of Finance, presented
the federal budget on April 21, 2015
(“Budget 2015”). This article summarizes
the most significant Budget 2015 corporate
tax proposals.
Small Business Tax Rate
Budget 2015 announced a 2 percentagepoint decrease from 11% to 9% in the small
business tax rate that will be phased in from
January 1, 2016 to January 1, 2019. The rate
reduction will be pro-rated for corporations
with taxation years that do not coincide with
the calendar year. In conjunction with the
rate reduction, as an offsetting measure,
the gross-up factor and dividend tax credit
(DTC) rate applicable to non-eligible
dividends will also be adjusted.
According to Table A.5 in the
Supplementary Information (Annex 5) of
the Budget 2015, the net tax cost of these
proposed measures from 2016-2020 is
$2.7B ($5B – $2.3B).
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The combination of a
lower small business rate
with increased taxes on
non-eligible dividends
will provide enhanced
incentives for CCPCs to
retain after-tax income in
the corporation.
On the other hand, the increase in the
non-eligible dividend tax rate will also
apply to property income earned by a CCPC
that is not subject to the reduced small
business tax rate, thereby increasing the tax
burden on investment income earned by an
individual through a CCPC.
Manufacturing and Processing Machinery
and Equipment: Accelerated CCA
Budget 2015 proposes to introduce
an accelerated CCA rate of 50% on a

declining-balance basis for machinery
and equipment acquired by a taxpayer
after 2015 and before 2026 primarily for
use in Canada for the manufacturing and
processing of goods for sale or lease.
Eligible assets will include those that
would currently be included in Class 29,
and will be included in new Class 53. The
half-year rule will apply to Class 53.
Under Class 29, CCA may generally be
claimed in respect of assets at a maximum
rate of 25% in the year of acquisition, 50%
in the year following the year of acquisition,
and the balance in any subsequent year.
Unlike Class 29, new Class 53 will apply
on a traditional declining-balance basis
(i.e., the special accelerated write-off rules
under Class 29 do not apply).
Class 53 assets will be considered
“qualified property” for purposes of the
Atlantic Investment Tax Credit.
Synthetic Equity Arrangements:
Expansion of Dividend Rental
Arrangement Rules
Subject to certain conditions, ITA 112(1)
and (2) permit a corporation to deduct in
computing its taxable income the amount
of any taxable dividends received from
a taxable corporation. As an exception,
ITA 112(2.3) denies the inter-corporate
dividend deduction in respect of dividends
received by a corporation as part of a
“dividend rental arrangement.”1 The
current “dividend rental arrangement”
definition applies to an arrangement
where it may reasonably be considered
that the main reason for the person
entering into the arrangement was to
enable the person to receive a dividend
on a share and, under the arrangement,
someone other than that person bears the
risk of loss or enjoys the opportunity for
gain or profit with respect to the share in
any material respect.

According to Budget 2015, certain
taxpayers, typically financial institutions,
have been entering into so-called
synthetic equity arrangements under
which the taxpayer retains the legal
ownership of a share but transfers all
or substantially all of the risk of loss
and opportunity for gain or profit with
respect to the share to a counterparty.
The Government is concerned that some
taxpayers are taking the position that
the dividend rental arrangement rules
do not apply to certain synthetic equity
arrangements and, accordingly, are
claiming a deduction in computing taxable
income equal to the amount of dividends
received. Where the counterparty is a nonresident or tax-exempt that is not subject
to tax on the dividend equivalent payment,
there would be a loss of revenue from the
Canadian tax base.

The Government is
therefore proposing
amendments to effectively
treat certain synthetic
equity arrangements as
dividend rental
arrangements.
As compared to the current “dividend
rental arrangement” definition, for an
arrangement to be a synthetic equity
arrangement, it is only necessary that the
arrangement have the effect of providing
to the Counterparty all or substantially all
of the risk of loss and opportunity for gain
or profit in respect of the share. Generally,
the proposed rules will apply to synthetic
equity arrangements if the counterparty
is a non-resident or is tax-exempt. The
Government projects a total increase in
tax revenues of $1.2B from 2016-2020
with respect to this proposal.

Withholding for Non-Resident Employers
Budget 2015 proposes a relieving measure
with respect to certain payments made by
non-resident employers to non-resident
employees working in Canada. This is a
welcome measure that should reduce
the administrative burden of businesses
engaged in cross-border trade.
Currently, as a general rule, Canada
taxes the income of non-residents from
employment performed in Canada.
However, a resident of a country that
has a tax treaty with Canada is often
exempt from Canadian tax on income
from employment exercised in Canada
(provided certain conditions are met).2
An employer, including a non-resident
employer, is generally required to withhold
amounts on account of the income tax
liability of an employee working in Canada
even if the employee is not liable to tax in
Canada on such remuneration under a tax
treaty with Canada.3 In such a case, the
employee must file a Canadian tax return
to obtain a refund of the tax withheld.
It is possible for the employer to obtain
a waiver from the CRA in order to be
relieved from its obligation to withhold,
however, the waiver system has been
criticized as inefficient.
Budget 2015 therefore proposes to
provide an exception to the withholding
requirements for payments by “qualifying
non-resident employers” to “qualifying
non-resident employees.”4 In particular,
Budget 2015 proposes to allow the CRA
to certify an employer as being exempt
from certain withholding requirements for
a specified period of time if the employer
has applied for certification and meets
certain conditions. A similar certification
system applies under U.S. tax laws. In its
2008 Final Report, the Advisory Panel
on Advisory Panel on Canada’s System
of International Taxation recommended
that Canada eliminate withholding tax
requirements related to services performed
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and employment functions carried on in
Canada where the non-resident certifies
the income is exempt from Canadian tax
because of a tax treaty.5

A qualifying non-resident
employer will not be
obligated to withhold with
respect to remuneration
paid to a qualifying nonresident employee.

However, the employer will continue to be
responsible for reporting such payments
(i.e., even if the employees of a certified
employer are all qualifying non-resident
employees, the employer is still required
to open a payroll account with the
CRA, file T4 slips, and comply with any
other reporting requirements for those
employees). Additionally, the ultimate
tax liability of the employee will not be
affected if the employee is not, in fact,
entitled to treaty benefits in respect of
the remuneration.
Tax Avoidance of Corporate Capital
Gains (ITA 55)
Budget 2015 includes proposed measures
intended to expand the application of the
anti-avoidance rule in ITA 55(2). ITA 55(2)
was enacted primarily to counter so-called
“capital gain strips” (i.e., converting a
capital gain that otherwise would arise on
the disposition of shares into a tax-free
inter-corporate dividend). The current rules
generally do not apply to transactions
in which a dividend (including a stock
dividend) is paid for the purpose of creating
an unrealized capital loss on shares that
can be utilized to shelter capital gains on
other property that is transferred to the
corporation prior to a sale. An example of
the target transactions was provided in the
Budget Papers.
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Budget 2015 also proposes related
rules intended to ensure that the core
proposed amendment will also apply in
circumstances in which a dividend is paid
on the share and the value of the share is
or becomes nominal. Also, amendments
will address the use of stock dividends as a
method of circumventing the rule. Finally,
Budget 2015 proposes to limit the exception
to the anti-avoidance rule contained in ITA
55(3)(a) (applicable to certain related-party
transactions) to apply only to dividends that
are received on shares as a result of the
corporation having redeemed, acquired, or
cancelled the shares.

qualify as active business income eligible
for the small business deduction. The
Government invites interested parties to
submit comments by August 31, 2015.
Captive Insurance
Budget 2015 proposes to amend the
existing anti-avoidance foreign accrual
property income (FAPI) rule related to
the insurance of Canadian risks. The
rules were last amended in 2014 with the
intention of curtailing certain tax-planning
arrangements commonly referred to as
“insurance swaps.”9

The proposed amendments will extend the applicable of
the anti-avoidance rule to apply to transactions if one of
the purposes for paying or receiving a dividend is to effect a
significant reduction in the fair market value of any share
or a significant increase in the total cost of properties of the
dividend recipient.6

The proposed expansion of ITA 55(2) is
potentially very far reaching, particularly
in light of the restrictions placed on
the application of ITA 55(3)(a) and the
difficulties which may be encountered
in seeking to determine whether the
“purpose” of a dividend was to reduce the
value of a share. Also, it is also somewhat
unclear how the safe income exception
in the current provision will apply in the
context of the amended purposes test.7
Possible Expansion of Small
Business Deduction
Stakeholders have expressed concern
as to the application of the specified
investment business rules in cases such as
self-storage facilities and campgrounds.8
In response, Budget 2015 announces
that a review will be undertaken of the
circumstances in which income from a
business, the principal purpose of which
is to earn income from property, should

However, according to the Supplementary
Information (Annex 5) to Budget 2015,
the Government has become aware
of alternative arrangements that are
intended to achieve tax benefits similar
to those that the 2014 amendment
was intended to prevent. Under these
alternative arrangements, the affiliate
receives consideration with an embedded
profit component (based upon the
expected return on the pool of Canadian
risks) in exchange for ceding its Canadian
risks, as opposed to entering into
traditional insurance swap arrangements
that otherwise would be caught by the
2014 amendment.
Although the Government’s view is that
existing anti-avoidance or other rules
in the ITA may apply to such alternative
arrangements, Budget 2015 proposes to
introduce specific legislation to “clarify”
that the arrangements give rise to FAPI. l

1

ITA 248(1).

2
A U.S.-resident individual employed by a non-resident
employer will, for example, be exempt from Canadian
tax on remuneration from employment exercised
in Canada if the employee is present in Canada
for no more than 183 days in any 12-month period
commencing or ending in the relevant calendar year
and the remuneration is not borne by a permanent
establishment in Canada.

3
Income Tax Regulation (ITR) 102. Resident and
non-resident employers are required to remit source
deductions to the CRA in respect of the employee’s
income tax, as well as the employer and employee
portions of CPP contributions and EI premiums.
Non-resident employers are generally relieved of CPP
and EI requirements if the employee is resident in a
country with which Canada has a Reciprocal Agreement
on Social Security. However, the compliance burden
relating to income tax is significant. There is no de
minimis rule limiting Canada’s right to tax a nonresident employee’s income, and the non-resident
employer and employee are subject to withholding
requirements even if the employee’s time in Canada is
limited to several days.

Stakeholders have long requested administrative relief
with respect to these burdensome withholding rules,
which have historically been a significant impediment
for non-residents doing business in Canada. See, for
example, TEI Submission 2013-12-03 under “Question
8: — Regulation 102 Waivers”, available on Taxnet Pro
(see also TEI Submissions 2014-11-19 and 2014-11-18 and
Chapter 1 of the Corporate Tax Return and Provisions
Guide (Ryan Keey, MAcc, CPA, 2015)). The Budget 2015
proposals will provide significant relief in respect of
this compliance burden for non-residents with limited
employee activity in Canada.

4

this resulted in safe income effectively being counted
twice. The CRA had stated it would apply the GAAR to
similar tax transactions (2014-0534671C6). It should
also be mentioned that the CRA has stated it would
apply the GAAR to surplus stripping transactions that
involve the intentional triggering of a capital gain via
ITA 55(2) (see CRA Views Documents 2014-0522991C6,
2012-0433261E5, 2011-0412091C6, and 2011-0412131C6
and Henry Chong, “Fight Against Surplus Stripping
Continues”, Canadian Tax Highlights, Vol. 21–8,
Aug. 2013).
In order for the amended provision to apply, the
dividend must exceed the safe income of the corporation
that can reasonably be considered to contribute to
the gain that would be realized on a disposition at fair
market value of the share before the dividend; however,
the amended purpose test may apply when there is no
capital gain accrued on the share and consequently,
no safe income could reasonably be considered to
contribute to the gain. It appears possible the safe
income exception will only apply in situation in which
a share in a gain position prior to the payment of the
relevant dividend.

7

For a discussion of the rules regarding active business
income versus income from a specified investment
business, see Chapter 8 of the Corporate Tax Return and
Provisions Guide. It appears that one of the catalysts
for this consultation was the decision in 0742443 B.C.
Ltd. v. R., 2014 CarswellNat 3921 (TCC), in which income
derived from a storage business was found to be income
from property rather than active business income.

8

See the Canada Tax Service commentary in Taxnet
Pro to ITA 95 under “Captive Insurance Anti-Avoidance
Rule (paras 95(2)(a.21), (a.22))”. Insurance swaps were
designed to circumvent the existing anti-avoidance
rule while allowing the affiliate to retain its economic
exposure to a pool of Canadian risks.

9

5
See 2008-12B: Enhancing Canada’s International
Tax Advantage — Final Report of the Advisory Panel
on Canada’s System of International Taxation, under
“Waivers from withholding tax obligations under
regulations 102 and 105”.

The proposed measure is intended to target
transactions in which a shareholder could utilize the
unrealized loss created by the payment of the dividend
to shelter an accrued capital gain in respect of other
property. For the purposes of determining whether
a dividend has resulted in a significant reduction in
the fair market value of a share, the fair market value
of the share immediately before the dividend will be
deemed to be increased by the amount of the dividend.
Although not specifically mentioned in the Budget
Papers, it appears the proposed measures are in part
intended to override the decision in D & D Livestock,
[2014] 1 C.T.C. 2147 (TCC), in which the safe income
of shares of a subsidiary was not reduced by a stock
dividend paid on the shares of the parent, even though

6
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QUÉBEC BUDGET
2015-2016
Return to balanced budget changes rules for
incorporated self-employed individuals
Gabrielle Marceau, LL.B., D.Fisc.

On March 26th, the Québec government
(hereinafter “Government”) tabled its
2015-2016 Budget (“Budget”). After six
consecutive years of budgetary deficits, the
Government plans on reaching a balanced
budget over the course of the upcoming
year. It should be noted that a return to
a balanced budget is based on certain
fundamental economic assumptions, namely
a 2% growth in 2015, as well as a continued
increase in Québec exports (spurred by the
strength of the American economy and the
depreciation of the Canadian dollar).
We recall that last year, the Government had
established the Québec Taxation Review
Committee (“Committee”), whose purpose
was to consider a reform that would make
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Québec taxation more competitive, more
effective and more equitable. At the same
time, the Committee’s work was intended
to contribute to the return to a balanced
budget by identifying tax expenditures that
could be tightened immediately. Thus, in this
Budget, more than 20 measures are directly
inspired by the 71 recommendations made in
the Committee’s final report, filed on March
19, 2015.
Following you will find a summary of the
principal tax measures that aim to reduce
the tax burden on individuals, stimulate
business investment, and create jobs,
including the gradual reduction of corporate
income tax rates from 11.9% to 11.5%.

Personal Measures
As recommended by the Committee’s final
report, the Government will implement a
tax shield. This new measure will enable
taxpayers who earn less than $50,000
and experience an increase in income to
no longer lose, by virtue of this increase
in income, certain other tax benefits, such
as those related to child care expenses
or work premiums. This is an innovative
measure created as an incentive for the
middle class to work or, at least, to avoid
being penalized for working overtime.
Among the measures that aim to
reduce the tax burden on individuals,
the Government intends on gradually
eliminating the health contribution as of
January 1, 2017. The health contribution
had been established on July 1, 2010 in
order to finance Québec’s public healthcare
system. The contribution amounted to
$100 or $200 for middle class taxpayers,
while taxpayers earning an annual income
greater than $150,000 had to contribute
$1,000. In other words, the elimination of
the health contribution will be of a greater
benefit to wealthier taxpayers.
Lastly, the Government will implement
several measures related to seniors.
In order to address the issue of the
demographic shock that will lead to the
retirement of thousands of workers over the
next few years, the Government is going
to enhance tax credits for experienced
workers and increase the eligibility age
limit for those tax credits. Moreover, seniors
over 65 who have owned their principal
residence for more than 15 years will also
benefit from property tax credits.

Business Measures
Gradual reduction of the general
corporate tax rate
SMEs will be the most favoured by the
Québec budget. In order to stimulate
economic growth, the general tax rate
will be progressively reduced in order to

harmonize the rate of Québec corporations
(11.9%) with that of Ontario (11.5%). Thus,
the general corporate tax rate will decrease
from its current rate of 11.9% to 11.8% in
2017, 11.7% in 2018, 11.6% in 2019, and,
finally, 11.5% in 2020.
In addition, primary and manufacturing
sector SMEs will benefit from additional
reductions.

The general tax rate of
approximately 6,500
SMEs will decrease
from their current rate
of 8% to 4% as of
January 1, 2017.

Service and construction sector SMEs
As recommended by the Committee’s
report, the Government will increase the
tax rate for incorporated self-employed
workers and businesses with less than
three full-time employees that carry on
activities in the service and construction
sectors. These SMEs will lose the right to
claim the deduction for small businesses
(SBD), and their provincial tax rate will
accordingly increase from 8% to 11.8% as
of January 1, 2017. This measure aims to
compensate for discrepancies between
employee tax rates as opposed to tax rates
of self-employed workers or professionals
who incorporate themselves.

The tax benefits related to
incorporation will now only
apply to those who manage
a growing business with the
intention of creating jobs.

Intergenerational business transfer
As recommended by the Committee’s
report, the Government will amend the rules
enabling the application of the capital gains
exemption in the case of intergenerational
business transfers. This is a major
amendment since more than 70% of SMEs
in Québec are family-run businesses. It aims
to encourage the transfer of businesses
between family members by enabling the
seller to benefit from the capital gains
exemption, rather than from a deemed
dividend. Let’s note that for the time
being the measure only applies to primary
and manufacturing sector businesses at
the provincial level. It will therefore be
interesting to see whether amendments to
Canadian tax rules are adopted in order to
align with Québec rules.

Employer contribution to labour
training expenses
The Budget also proposes to decrease
the tax burden of SMEs as regards the
application of An Act to promote workforce
skills development and recognition. In
theory, any employer whose payroll for
a given calendar year exceeds $1 million
is required to contribute an amount
representing at least 1% of the payroll
for eligible training expenses. However,
starting in 2015, only employers with a
payroll exceeding $2 million for a given
year will be required to contribute to
workforce skills development for that year.

Moreover, the Government will invest
6 million dollars to extend business
transfer services and business succession
coaching services to all regions. The
purpose of this investment is to respond to
the issue of the demographic shock that is
going to create a massive wave of changes
to the leadership of Québec SMEs.

Multimedia and cultural sector businesses
The Budget reaffirms the Government’s
commitment to multimedia and cultural
sector businesses by increasing nonrefundable tax credit rates for the
production of sound recordings, film
dubbing, and book publishing. Additional
refundable tax credits will also be granted
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for Québec film or television productions
and for the production of shows in Québec
and outside Québec.

Measures for Ensuring the
Integrity of the Tax System
Presumption related to trust or
partnership attributes
The Budget includes changes aiming to
counteract legal structures involving the
interposition of a trust or partnership.
These structures can prevent the integrity
rules pertaining to tax assistance
measures from achieving the objective
underlying their implementation. Starting
on March 26, 2015, a trust or partnership’s
attributes, at any given time, will be
deemed to be those of a corporation
for the application of the tax assistance
measures that rely on the concepts of
“control of a corporation,” “persons not
dealing at arm’s length,” “associated
corporations,” or “corporation exempt
from tax.”

Revenu Québec’s
mandatory disclosure
mechanism will be
extended to refundable
tax credit claims.

Amendments relating to partnerships
The Budget includes changes that will
enable a partnership to be eligible for a
refundable tax credit to which it would
be eligible if it were a corporation. As of
March 26, 2015, the level of tax assistance
will be calculated by taking into account
the partnership’s attributes as if they were
those of an eligible corporation.
Mandatory disclosure mechanism
In order to better fight against aggressive
tax planning, in 2009 the Government
established a mandatory disclosure
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mechanism aimed mainly at the following
two types of transactions: transactions for
which the adviser requires confidentiality
from his or her client, and transactions
where the adviser’s remuneration is
conditional to certain events taking place
(“conditional remuneration”).
Thus, starting March 26, 2015, a
transaction involving conditional
remuneration for the purpose of obtaining
a refundable tax credit resulting in a tax
benefit of $25,000 CAD or greater will
now be required to be disclosed to Revenu
Québec.
Policy for fighting tax evasion
Once again, the Government took the
opportunity to report on as well as present
the results and directions of its policies for
fighting tax evasion. The Budget includes
new initiatives to fight tax evasion, such as
an agreement on the sharing of revenue
from tax assessments related to criminal
activities, and additional interventions in
the construction sector.

Other Measures
Mining exploration
Québec tax legislation will be amended
to reflect certain changes the Harper
government announced in a press release
on March 1, 2015. The tax credit for mining
exploration, which is considered to be
the driving force behind small mining
exploration corporations, will be extended
for an additional year, until March 31,
2016. Moreover, the costs related to the
conducting of environmental studies
and community consultations that are
required in order to obtain an exploration
permit will now be eligible as Canadian
Exploration Expenses (CEE). As such, the
costs will be immediately deductible for
tax purposes, in addition to qualifying for
flow-through share treatment. l
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